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                              REPUBLIC OF KENYA

SIAYA COUNTY ASSEMBLY

THE HANSARD

Second County Assembly-Second session

                                                   Thursday, 8th November, 2018 

The House met at the County Assembly Chamber at2.30 p.m.

[The Temporary Speaker (Hon. Fredric Opanga) in the Chair]

PRAYER

COMMUNICATION FROM THE CHAIR
SUPPLEMENTARY BUDGET ESTIMATES

The Temporary Speaker (Hon. Opanga): Hon. Members, I wish to bring to your 
attention that we received the Supplementary Budget estimates and we will communicate, or we 
will go through them on Tuesday. Next Order!

PAPER
ANNUAL COUNTY BUDGET IMPLEMENTATION REPORT

The Temporary Speaker (Hon. Opanga): Hon. Majority Leader.
Hon. Oor: Mr. Speaker, Sir, I wish to lay on the Table of the House, the following 

document.
The Annual County Budget Implementation Review Report for Financial Year 

2017/2018 covering the period July 2017 to June 2018.
The Temporary Speaker (Hon. Opanga): Next Order! Yes, Chair justice and Legal 

affairs, Hon Otiato.
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MOTION
REPORT OF THE JUSTICE AND LEGAL AFFAIRS COMMITTEE

Hon. Otiato: Mr. Speaker, allow me to request this hon. House to adopt the Report of the
Committee on Justice and Legal Affairs on the Petition to the County Assembly of Siaya to find 
the Chairman of Siaya County Public Service Board, Hon. Joe Aketch Donde in Contravention 
of the Law, laid on the Table of the House Tuesday, 16th October, 2018. May I request Hon. 
Hellen Winga to second?

Hon. Winga: I second
Hon. Otiato: I know it is within our stipulated time that I read this with a maximum of 5 

minutes, but I would request to be allowed more time.
The Temporary Speaker (Hon. Opanga): Hon. Members, as you are all aware also, 

matters of handling petitions, they usually have timelines, but as the Chair I will give you not 
more than 15 minutes to put your case across,

Hon. Otiato: Most obliged, your Honor. The mandate of the County Assembly to 
consider any petition from Members of the public vested in Article 119, of the Constitution of 
Kenya 2010 read together with Section 15 of the County Government Act 2012.

The County Assembly of Siaya Standing Orders part 24 further provides for procedure of
transacting public petitions reported to the County Assembly.

The allegation presented in the petition by Mr. Ismael Noo Onyango, a member of the 
public and a member of the County Public Service Board, is that the Chairman of Siaya County 
Public service Board, Hon. Joe Aketch Donde; acting unilaterally, suspended two Members of 
the Board and put the Vice Chairman of the County Public Service Board on compulsory leave, 
without any known legal guidance/provisions bestowing upon him the jurisdiction to exercise 
disciplinary control over Member of the County Public Service Board.

In addition, the suspensions have called into question the composition/ quorum of the 
Board and its ability to effectively undertake its activities considering the provisions of the 
County Government Act, 2012, Section 58 (5) of the County Government Act number 17 of 
2012.

In a bid to establish truth in the allegations, the Committee reviewed literature and 
legislations that were relevant to the allegations including court rulings on similar matters, 
obtained documentary evidence to assess the gaps and support the findings, carried out 
investigative interviews with key informants such as the Kenya Law Reform Commission, and 
the Public Service Commission and recorded oral submissions of key witnesses.

It was the finding of the Committee that the Chairman of the County Public Service 
Board did not act in accordance with the law, by exercising disciplinary action which was not 
within his mandate and jurisdiction as the Chairman of the County Public Service Board, thereby
violating Article 73 (1) and (2) of the Constitution of Kenya 2010 on responsibilities of 
leadership.
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In addition, the grounds that the Chairman alluded to did not justify the threshold set for 
suspension that was provided for by the Public Service Commission Act 2017 which the 
Chairman quoted. The petitioner and Mr. Okere were neither at any time before the suspension 
charged with a serious criminal offence as stipulated under the Public Service Commission Act, 
2017, Section 71 (1), nor did they have proceedings for dismissal taken against them that would 
warrant their dismissal.

In essence, there was doubt in the allegations made by the Chairman and hence this 
would not warrant suspension.

Consequently, these disciplinary actions (suspensions and compulsory leave) led to the 
loss of public resources as the Members of the County Public Service Board were paid their full 
salaries, despite them not rendering any service to the people of Siaya which was an act in 
disrespect of the Public Finance Management Act 2012 section 149 (1) and (2) and the 
Constitution of Kenya Article 226 (5).

With regard to the quorum of the County Public Service Board, the Committee 
established that the requisite quorum for the Board was four members, as three members (who 
were currently present at the Board) out of total Six members were not a majority and hence 
could not make official or binding decisions.

The Committee consequently made the following recommendations:
1. That his Excellency the Governor to suspend the Chairman of the County public 

Service Board – Hon. Joe Donde, with the view of establishing a tribunal to 
investigate the matters raised in the petition and instigate measures to remove the 
Chairman.

2. The CECM Finance to recover money paid to the members of the County Public 
Service Board as salaries during their time of ‘suspension’ from the County 
Secretary, Mr. Dave Anyona and the Director Human Resource Management –Mr. 
Dismas Obondo in line with the Public Finance Management Act, 2012 Section 149 
(1) and (2) and the Constitution of Kenya 2010, Article 226(5). The CEC Member to 
report to this House in four weeks on the status of the recovery.

3.  Considering that the County Government act 2012 which establishes the County 
Public Service Board is not explicit on its operations; leaving legal gaps that have 
been negatively exploited by irresponsible leadership, this Committee recommends 
that the House enacts a Siaya County Public Service Board Act with an aim of 
addressing human matters of law not provided for in the County Government Act 
2012 with regards to County Public Service Board. 

As a Committee we acted on our mandate which is set out in our Standing Orders and the
mandate of the Committee on Justice and Legal Affairs is derived from the second schedule of 
the County Assembly of Siaya County Standing Orders and is mandated to deliberate on all 
matters related to administration of Law and Justice, Constitutional affairs including election, 
ethics, integrity and anti-corruption.    
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We have a membership but I would not want to go to that having given a bit of the 
background of the case while presenting the Executive summary.  I will therefore go straight to 
legal framework of the County Public Service Board;

Legal Framework of the County Public Service Board
The  CPSB is  established  subject  to  the  County  Government  Act,  2012  Section  57  and  its
composition is clearly highlighted in Section 58 (1) as follows;
Composition of the County Public Service Board
(1) The County Public Service Board shall comprise—

(a) a chairperson nominated and appointed by the county governor with the approval of
the County Assembly;

(b) not less than three but not more than five other members nominated and appointed by
the county governor, with the approval of the county Assembly; and

(c) a certified public secretary of good professional standing nominated and appointed by
the governor, with the approval of the county Assembly, who shall be the secretary to
the board.

Section 58 (5) of the County Government Act, 2012 further provides and sets the grounds for the
removal of members of the CPSB as follows;
The members of the Board may only be removed from office—
(a) on grounds set out for the removal of members of a constitutional commission under Article

251(1) of the Constitution; and

(b) by a vote of not less than seventy five percent of all the members of the county assembly.

The Constitution of Kenya, 2010 Article 251 (1) provides for the grounds for the removal
of members of the Independent Commissions (other than an ex officio member) or the holder of
independent offices. These grounds are as elucidated below:  
(a) serious violation of this Constitution or any other law, including a contravention of Chapter

Six;

(b) gross misconduct, whether in the performance of the member’s or office holder’s functions
or otherwise;

(c) physical or mental incapacity to perform the functions of office;

(d) incompetence; or

(e) bankruptcy.

Committee Consideration

The committee held a total of four meetings to deliberate on the matters raised in the petition,
and a retreat where the committee considered the submissions of the parties and prepared this
report 
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1. At the first meeting, the committee tabled the petition and assessed the submission of the
petitioner  raised  therein,  where  it  established  that  the  submissions  of  petitioner  had
grounds worth the consideration of the committee.

2. During the second meeting, the committee prepared and adopted the terms of reference
that  would  guide  the  investigation  of  this  petition  and  the  lien  of  questioning  of
witnesses. 

3. At  the  third  meeting,  the  committee  met  the  and cross  examined  the  petitioner  (Mr.
Ismael  Noo Onyango,  together  with  the  other  two members  of  the  Board  whom the
Chairman had taken disciplinary action on; Mr. John Okere Wangach and Ms. Florence
Oketch. In a bid to underscore the merits in the petitioners’ submissions. 

4. During the fourth meeting, the committee interrogated the CEC Member for Governance
and Administration – Mr. George Rubic, together with the Director for Human Resource
Management and the Director for Administration – Mr. Dismass Obondo and Mr. Joseph
Omondi.

5. The last  meeting  of the committee on this  matter  was a  retreat  where the committee
considered  the  submissions  of  the  parties  in  this  petition,  wrote  and  adopted  the
recommendations in this report.  

Submissions by the petitioner 

The petitioner Mr. Ismael Noo Onyango, presented this petition to find the chairman of the Siaya
County Public Service Board, Hon. Joe Aketch Donde in Contravention of the law and further
made an oral presentation to the committee. The grounds that the petitioner gave for the removal
of the Chairman of the CBSB – Hon. Joe Donde are as follows:-

1. That he is a member of the Siaya CPSB, having been appointed as per the provisions of
section 58 (1) (a), (b), (d), (2) and (3).

2. The Chairman of the CPSB, Hon. Joe Aketch Donde, had authored a letter of suspension
to the petitioner reference SYACNTY/PSB/DIS/11/7(1) dated 9th November, 2017.

3. Cognizance of the provisions of the Constitution of Kenya 2010 Articles 235 and 236
read together with the County Government Act Section 58 (5) and 58 (5) (b), there are no
legal remedies that expressly provide for disciplinary measures against members of the
CPSB, whether exercised or purported.

4. A court ruling in the Employment and Labour Relations Court in Kisumu, petition no 43
of 2017 before Hon. Justice Mathews Nderi Nduma ruled that the County Government
Act, 2012 Section 77, stipulates that appeals on actions by the CPSB lies with the Public
Service Commission (PSB) yet it was not clear to him whether his suspension was an
action/decision of the CPSB or a sole decision of the Chairman, Hon. Joe Aketch Donde.

Submissions by Hon. Joe Aketch Donde, Chairman of the County Public Service Board
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Vide  a  letter  from  his  lawyer,  W.E.O  K’Ochieng  of  Otieno  Ogola  and  Company
Advocates  Ref;  OO/GEN/SPSB/4/18,  the  Hon.  Donde  responded  to  the  allegations  of  the
petitioner in their entirety as sub – judice, and hence according to him, the prayers should not
warrant any form of consideration by the County Assembly.  He went further to refer to the
Court of Appeal Civil Application No. 39 of 2018, filled in Kisumu which he claimed to be the
same issue as what was before the committee.  

Considering  the  claims  that  the  matters  raised  in  the  petition  were  sub –  judice,  the
committee  endeavored  to  assess  the  claims  with  respect  to  the  Court  of  Appeal  Civil
Application No. 39 of 2018, and the doctrine of separation of Powers, and found as follows;

The sub-judice rule is described in Section 6 of the Civil Procedure Act   as follows:-

 “No Court shall proceed with the trial of any suit or proceedings in which the matter in issue is
also directly and substantially in issue in a previously instituted suit or proceeding between the
same parties or between parties under whom they or any of them claim, litigating under the same
title, where such suit or proceeding is pending in the same or other Court having jurisdiction in
Kenya to grant the relief claimed”.

The petition which forms the basis of this report was presented to the Assembly after the   
Court of Appeal Civil Application No. 39 of 2018, filed in Kisumu. After review of the 
application and the petition the committee noted that it did not in any way, directly and 
substantially touch on the Court of Appeal application, since the substance of the matter in Court
of Appeal Civil Application No. 39 of 2018 was purely on the interpretation of the law; where 
the petitioner and Mr. John Okere Wangach had sought to know if the Chairman of the County 
Public Service Board had any legal jurisdiction to discipline the members of the CPSB.  

I wanted that to come out clearly and using that is what gave us powers to now proceed and 
you have several rulings on these matters and judice. We have the recent ruling in the Senate 
when they were dealing with the matter of Solai Dam. Equally we have the same ruling with the 
former national government that is former Hon. Speaker, Hon. Marende

Following that we found that this matter was not substantial and that we have got a judiciary 
which has taken oath not to be influenced by any discussion and therefore in the strength of 
separation of power we found it in our mandate to proceed.

I would quickly run to the law in regard to discipline…
The Temporary Speaker (Hon. Opanga): You have touched on areas that are linked to the 

committee’s findings and observations; I think it would be right and as a matter of time so that 
you just go straight to the Report.

Hon. Otiato: Thank you, Mr. Temporary Speaker, Sir, I had gone through it before and for 
that I would request your permission that I just highlight it in the next two minutes other than the
recommendations I had gone through.

The Temporary Speaker (Hon. Opanga): The Hon. Chair for Legal, when discussing 
matters of petition there is also timeline that we need to give even in terms of response from 

Disclaimer:  The electronic version of the official Hansard report is for information purposes 
                Only. A certified version of this report can be obtained from the Hansard Editor.



Thursday, 8  th   November, 2018   SIAYA COUNTY ASSEMBLY DEBATES               7

other Hon. Members so if we allow you and give you the entire time other Hon. Members may 
not contribute in this Petition because of limitation of time. So I am giving you a maximum of 
four minutes to wind up so that we open the Floor.

Hon. Otiato: Thank you, Mr. Temporary Speaker, Sir, I think I have highlighted my major 
recommendations from the beginning from Executive Summary. That in matters quorum we 
were taking a judgment that was saying that any matter that needs a vote we need a simple 
majority. 

The quorum will be a simple majority like this was the ruling that was done the other day in 
matters of IEBC Commissioners and for us to make a decision we need a simple majority and 
that is how we found out that the quorum of membership of six cannot be three because the 
simple majority in six will be four.

 That led us to find that according to the high court judgment which is binding to any other 
law and decision that nay decisions made with less than a simple majority is null and void.

It was an understanding that all the decisions that have been made by this particular board 
without a quorum be declared null and void so let me give you the final recommendations:

Having considered the provisions of Articles 73, 75, and 251 of the Constitution of Kenya, 
2010 read together with Sections 58(5) and 8(2) of the County Government Act, 2012; and, 
having considered the provisions of the Leadership and Integrity Act, the Leadership and 
Integrity Regulations; the Committee unanimously reports to the House that the Petition 
discloses grounds for removal of Hon. Joe Aketch Donde as Chairperson of the County Public 
Service Board and recommends to the House as follows: 

       (a) That the House resolves that the Petition herein together with the materials in       
support thereof be sent to  His  Excellency the Governor, pursuant to Article 251 of the 
Constitution; 
      (b) That the House resolves that His Excellency the Governor appoint a tribunal to 
deal with the matter in accordance with Article 251 (5) of the Constitution; 
      (c) That considering the matters to which the Petition herein relate, the House 
resolves that His Excellency the Governor suspends the Chairperson of the Siaya County 
Public Service Board – Hon. Joe Aketch Donde, pending the determination of the 
tribunal.  

      On the basis that the County Secretary – Mr. Dave Anyona Kanundu and the Director for 
Human Resource Management – Mr. Dismas Obondo individually and collectively, and by an 
act of omission, caused the loss of public resources, by paying the petitioner and Mr. Okere their 
full salaries for ten months, despite them not rendering service to the people of Siaya; the 
committee recommends that the CEC Finance to recover this money paid to the members, from 
the County Secretary - Mr. Dave Anyona and the Director Human Resource Management - Mr. 
Dismas Obondo in line with the Constitution of Kenya 2010, Article 226 (5), and report to this 
house in four weeks on the status of the recovery.  
      On the activities of the County Public Service Board and the meetings undertaken where less 
than four members of the Board were present, the committee finds that those activities and 
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resolutions are neither official nor binding as any number of the members less than four is not 
the quorum for the CPSB and recommends that those activities and resolutions are to be 
considered by any affected party as invalid, null and void.  
      On the grounds of suspension and compulsory leave; the committee finds that these actions 
by the chairman are illegal and irregular and therefore be considered invalid, null and void. To 
this regard therefore, the committee recommends that Mr. Ismael Noo Onyango (the petitioner), 
Mr. John Okere Wangach, and Ms. Florence Oketch resume their duties at the Siaya County 
Public Service Board IMMEDIATELY. By a copy of this report, the Secretary of the CPSB – 
Mr. William Luballo is to report to this house on the resumption of duty of the members of the 
board within seven days after the tabling of this report.
      On the matter of appointment of Ms. Rosemary Okumu as the Vice – chairperson of the 
CPSB, the committee finds that this appointment is irregular and illegal as it violates the 
provisions of the County Government Act, 2012 Section 58(6). The committee therefore 
recommends that this appointment be considered invalid, null and void, including any 
transactions of the board undertaken by Ms. Rosemary Okumu as the vice – chairperson.
      The committee further recommends that Ms. Florence Oketch resumes her duties with 
immediate effect as the validly elected vice – chairperson of the Siaya County Public Service 
Board. By a copy of this report, the Secretary of the CPSB – Mr. William Luballo is to report to 
this house the resumption of duty of Ms. Florence Oketch as the vice – chairperson of the board 
within seven days after the tabling of the report
       On the grounds that there exists no legal framework to guide the operations and transactions 
of the Siaya County Public Service Board, and considering that the County Government Act 
2012 which establishes the CPSB is not explicit on its operations; leaving legal gaps that have 
been negatively exploited by irresponsible leadership, this committee recommend that the 
Honorable house to enact a Siaya County Public Service Board Act with the aim of addressing 
germane matters of law not provided for in the County Government Act, 2012 with regard to the 
CPSB.    
       The committee recommends that this report be addressed to the petitioner, CEC Member for 
Finance, CEC Member for Governance and Administration, the Secretary/CEO of the Siaya 
County Public Service Board, office the Governor and other oversight institutions including the 
Ethics and Anti – Corruption Commission and the Auditor General for appropriate legal action.   

The Temporary Speaker (Hon. Opanga): Hon. Oriaro, before Hon. Oriaro stands to 
contribute on this petition, I would like to remind Hon. Members that we be limited in our 
submissions because we take 10minutes within the time frame we have. 

Hon. Oriaro: Indeed Chair, in a nutshell I am privileged to be part of the Committee that
has presented this petition---

The Temporary Speaker (Hon. Opanga): Yes, Hon. Adalla. What is it?
Hon. Adala: Thank you, Temporary Speaker, Sir; my senior should take his seat. My 

concern as regards the Justice and Legal Committee; I feel we are being subjected to have a 
review of a Report that has just been circulated now. If we are expected to have a discourse 
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which is very informed; really who takes a Report in 10minutes and then I am expected to 
submit---

The Temporary Speaker (Hon. Opanga): Yes, Hon. Adala, what is your point of order? 
Go to your Standing Order No. 210 on how we conduct petitions and you know that we don’t put
a question during a petition. There are guidelines within which we can conduct the business of a 
petition. The ruling is let Members contribute on the Floor within the timeframe

Hon. Adala: Mr. Temporary Speaker, Sir; there are references that refer to literature 
which must not be just taken literally. I don’t want to talk about your ruling but I feel it is not 
right to be discussing a Report that has been subjected to us in 5minutes that even the Mover 
himself cannot read it.

Hon. Oriaro: I am privileged to be part of the Committee that has brought this piece of 
business to the House. I am in consonance with the body language, the literature and all that. A 
question shall arise that some aspects of recommendations are in their past tense but I want to 
draw the attention of the House to a case that happened in America in the beginning of the 20th 
century where a African American minor was accused below 12years murdered a white.

 The jury and the court resolved that young man be sentenced to death by way of 
electrocution. It is just the other day, two weeks ago when the court in America made a 
pronouncement that the presiding judge plus the jury and over 70 years ago and prosecuted an 
innocent person. What we are simply saying here; it’s not easy now to subject him to disciplinary
issues because Donde is soon leaving the post he has been holding not even the next four days. 

The truth is court doesn’t rest on certain matters; the Assembly is equipped with the 
powers of the high court. This is a matter of law so the Governor can still go ahead to act on this 
matter so that a clear precedent is set. Whether Donde is in office or not this matter cannot rest 
by that.

 Secondly, because of parliamentary precedent we are subjected to an awkward situation, 
that’s why a Member is talking. A petition is purely a matter within the legal province and has to 
be exhausted. We really need to amend Standing Orders so that when a report is brought to the 
House the person who presents it is given ample time to air their part of the story and on the part 
of contribution by the general membership that one can be limited because another mechanical 
practice is that a petition is presented not to be debated upon just as you have put it and that’s 
why Members are finding themselves in an awkward situation. 

We need to amend our Standing Orders so that the presentation is given ample time such 
that when the Assembly transacts and writes to the petitioner, Members are assured of their 
Constitutional exercise of their mandate, thank you. 

Hon. Otiato: Mr. Temporary Speaker, Sir; as the Chairman of this Committee I just want
to make issues clear. For the purposes of record I don’t want this matter to appear as if anybody 
was ambushed. This particular document was laid here and it was a ruling of your Chair. It was 
brought here on Thursday, 28th June, 2018 and it was laid and every Member was told to go and 
pick the document. I don’t think it is our duty to follow Members in their homes to go and give 
them the document. 
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The Temporary Speaker (Hon. Opanga): Hon. Otiato, it was laid on 16th October and I 
remember at the same time Members were advised through the Serjeant- at- Arms to get the 
copies of the same. Just take your seat. I also want to agree with Hon. Oriaro as the Chair for 
House business together with the House rules and procedures; we will sit down and see what can
be done. Let’s not engage on that issue. Let’s just proceed within the time frame that we have.

Hon. Otiato: Can I be protected from Hon. Adalla?
The Temporary Speaker (Hon. Opanga): Take your seat, Hon. Otiato.

MOTION
ADJOURNMENT

The Temporary Speaker (Hon. Opanga): Hon. Members there being no other business 
would we be upstanding for adjournment 

ADJOURNMENT

The Temporary Speaker (Hon. Opanga): Hon. Members, there being no any other 
business this House adjourns until Tuesday, 13th at 2.30 p.m. in the Chamber.

The House rose at 3.11 p.m.
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